IN THE HIGH COURT OF JUDICATURE AT MADRAS

(SPECIAL ORIGINAL JURISDICTION)

W.P.NO.              OF 2005

Chief Secretary

Government of Tamil Nadu

Fort, St.George, Secretariat

Chennai 600 009                                                                            ……………….Petitioner

Vs

The Assistant Registrar (Law)

National Human Rights Commission (Law Division)

Faridkot House, Copernicus Marg

New Delhi 110 001                                                                          ………….. Respondent

AFFIDAVIT OF THE PETITIONER

I, S.P.Sakthivelu, son of V.Palaniappan, Hindu, aged about 57 years, having office at No.1 Saravana street, Orikkai, Kanchipuram, Kanchipuram District, now temporarily in Chennai do hereby solemnly affirm and sincerely state as follows:

1. I am the Additional Superintendent of Police, Prohibition  Enforcement Wing, Kanchipuram, Kanchipuram District and also the Investigating Officer in respect of a crime reported to Vishnu Kanchi Police Station in Crime No. 914/2004 which was registered on 3.9.2004 under Section 302 read with 34 IPC.  This affidavit is filed on behalf of the Chief Secretary, Government of Tamil Nadu, Fort, St.George, Chennai -9.

2. The matter relates to the assassination of one Sankararaman, the Manager of Arulmigu Varadaraja Perumal Temple at Kanchipuram.  He was assassinated by a set of hirelings while he was attending to his usual work in his office situated within the precincts  of the said Temple.  The said Sankararaman was killed in his office itself.  He was hacked to death by unknown persons with dangerous weapons at 5.45 p.m. on 3.9.2004 and they escaped from the scene of crime along with three other associates on three motorcycles.  The deceased was found with cut injuries in the center of the head, neck and other places of the body.

3. The manner of the assassination evoked a lot of public comment.  Hence the investigation was transferred to a team of experienced Police Officers under the leadership of Thiru K.Premkumar, the Superintendent of Police.  Several kinds of information have been thrown up during the course of investigation, the details of which need not be dilated upon for the purpose of this petition.  The investigation pointed to the involvement of the Peetadhipathi of Kanchi Kamakoti Mutt, Jayendra Saraswathi and also other connected persons of the Mutt including the Junior Pontiff namely Vijayendra Saraswathi.  The ongoing investigation was taken up on 17.09.2004 by the proceedings of the Superintendent of  Police and various material facts relating to the case emerged and documents pertaining to the case were also recovered.

4. It is submitted that every tenet of the Code of Criminal Procedure has been meticulously  followed without infringement of any human right or fundamental right of any person.  Also no third degree method was ever adopted and no such complaint has ever been made by any arrested persons at the time of remand.  One or two faint or false attempts of complaints were made after the second and third remands, solely  at the instigation of vested interests and the details thereto are not needed for the present. I intend to submit before this Honorable Court that the investigation has been precisely, meticulously and carefully made out with the seizure of several documents and the arrest of several persons.  Whenever arrests were made or interrogation took place or documents were seized, the natural course adopted by the Investigation team was to look into the veracity of the statements and only after ensuring it, and on subjective satisfaction further steps were taken.

5. Knowing fully well that the case has attracted unnecessary and avoidable publicity; totally unwarranted in a case like this, the additional burden of meeting the adverse publicity also was carefully handled by the Investigation team without hurting the religious sentiments and without hurting the honour and reputation of any person.  Enough care was taken to safeguard the interests of every person.  The Investigation team never overstepped its way with respect to any matter.  Unmindful of any criticism levelled by anyone, the investigation was carried out meticulously and with great circumspection.
6. While the investigation was on and within the framework of the Code  of Criminal Procedure, a letter was received on 17.01.2005 from the Secretary to Government, Public Department, Government of Tamil Nadu, wherein he has forwarded the letter received from the Respondent in reference Case No. 1053/22/2004-2005 FC date 13.1.2005.  I went  through  the said letter from the Respondent and this Writ Petition is filed questioning the propriety of the action taken by the Respondent in issuing a Notice which is impugned in this Writ Petition.  The Notice which is said to have been taken up suo motu by the Commission is mainly based on hearsay, namely, a newspaper dispatch in ‘The Deccan Herald’ dated 11.1.2005.
7. The said letter can be dissected as follows:

a) The arrest of the Junior Pontiff was effected subsequent to the result of the bail petition by the Supreme Court on 17.1.2005 and the Notice implicates motive to the said arrest in a suggestive manner.

b) The arrest of the Junior Pontiff was made while he was offering puja.

c) The Police forced their entry into the Mutt, a place of worship without any permission

d) The devotees feel that the absence of both the Pontiffs from the Mutt would affect the centuries old tradition of offering daily pujas and this has hurt their sentiments.

e) The Police is responsible for the selective leakage of the video cassettes with respect to the interrogation of Jayendrar.

8. The first part of the Notice is against statutory provisions and the second part of the Notice is about the leakage of the video cassette, about which the Commission has already come  to the conclusion that the same has been leaked out by the Police.  Hence, no purpose will be served in participating in the enquiry of the Commission.  Hence the impugned Notice is sought to be quashed for the following among other grounds.

9. As far as the arrest of the Junior Pontiff namely Sankaranarayanan@ Vijayendra Saraswathi is concerned, the same was neither intended to be a retaliation to the Supreme Court order as suggestively stated by the impugned Notice, nor was it made in the manner as the Commission  seems to think or the paper publication indicates.  The sequence of events would reveal that it is a justifiable arrest and the arrest was made only in accordance with the legal provisions enshrined and bestowed on the Investigating Officer for the purposes of bringing the person to the Court of law.

10. It is submitted that the arrest of one K.G.Krishnsami @ Appu was made on 25.12.2004  and he gave a statement which  has divulged several factors with respect to the  conspiracy and the subsequent events in the crime.  While the same was investigated by the Police, the arrest  of one Ravi Subramaniam took place  and his interrogation was made on 29.12.2004.  he gave a judicial confession under Section 164 Cr.P.C. on 31.12.2004 in a very detailed manner right from the stage of conspiracy down to the stage of surrender of fake persons claiming responsibility for the assassination and other details.  He is the one who moved very closely with both the Pontiffs since 1994.  In as much as the official copy of the statement of judicial confession of Ravi Subramaniam was obtained only on 3.1.2005, since the preceding two days namely 1.1.2005 and 2.1.2005 were Government holidays, it has to be pointed out that the said judicial confession is very elaborate, leading to several new revelations and the veracity of various statements and new revelations have to be meticulously examined in minute detail, lest it should lead to mistakes on the part of the investigating authority.

11. While the revelations of Ravi Subramaniam were on, I was forced to go to Delhi and the Superintendent of Police also had to visit Delhi in view of the bail application of Jayendra Saraswathi being listed for hearing on 6.1.2005.  hence I was not available at Kanchipuram on 5.1.2005, 6.1.2005 and 7.1.2005.  The Supreme Court hearing took place on 6.1.2005 and 7.1.2005.  I came back to Kanchipuram on 8.1.2005 only.  I checked up and reaffirmed the various aspects of the revelations made by Ravi Subramaniam and this led to the interrogation of a witness (whose name is hereby withheld) on 9.1.2005.  The interrogation of the said witness was absolutely essential and necessary since it has further led to other aspects of the conspiracy and the involvement of Vijayendra Saraswathi in particular in this offence.  The statement of the said witness whose name is withheld herein was recorded on the same day, ie. On 9.1.2005 itself.  The records, if necessary, are ready for the perusal of this Honorable Court about the revelations of the said witness which furnish clear-cut information on many points including the involvement of Vijayendrar.

12. The Police found the absolute and full involvement of Vijayendra Saraswathi, the Junior Pontiff in the crime, who is now shown as Accused No.2 in the said case. Once the Police reassured itself that it was proceeding on proper lines and with the material evidence available with the investigation pointing towards the guilt of the said Vijayendra Saraswathi,  every precaution was immediately taken while effecting his arrest.  In addition to that, the interrogation and the recording of the statement of the important witness, whose name is withheld, has revealed certain other aspects relating to the affairs of the Mutt.
13. Hence I have sent a letter in my proceedings C.No.691/ADSP/PEW/PKM/2004 dated 10.1.2005 to the Judicial Magistrate-I, Kanchipuram stating that I intend to conduct a search in the premises of the Mutt and that on completion of the search, I will be submitting a Report on the seizures effected.  It is submitted that the said intimation about the intimation to search the Mutt had been sent on 10.1.2005 in the morning itself to the Magistrate.

14. At this juncture, it is submitted that the Code of Criminal Procedure, more specially, Chapter Nos.V, VI and VII enable the Police to search the places of suspicion and arrest of persons involved in a crime of this magnitude.  In as much as the visit of a V.V.I.P. was earmarked on 10.1.2005 at Kanchipuram, security arrangements also have  to be made and after the V.V.I.P leaving the town, the search of the premises commenced at 5.30 p.m.  Here I would like to submit that I am an ardent Hindu and I have been a pilgrim going on pilgrimage to Sabarimala for the past 22 years and only after 42 days of observance of fasting with religious rigidity, I use to  take up such pilgrimage.  This, I have to say to establish my credentials as s Theist.  I am a believer in God and the Hindu religion.  However, I never allowed my sentiments to interfere with my duties as a Police Officer and as a crime detective.  I have to do my duty and carry out the instructions of my superior officers without fear or favour.

15. The search of the premises of the Mutt was videographed.  When the premises of the Mutt were visited by me with other Police Officers, we had taken every care to remove our shoes  and we entered the Mutt only on bare feet.  This can be verified from the video clippings, if necessary.  In fact, my shoes were pilfered by some persons.  The most shocking thing done by the said Vijayendra Saraswathi, on receiving intimation about our visit to the Mutt, was to run into the hall where the Samadhi of the  earlier Pontiff was situated with his pretending to be engaged in bhajan.

16. On seeing his behaviour, with the sole intention of avoiding any unpleasantness, we kept quiet waiting for him to stop feigning.  However, we had  given the arrest intimation to the Manager of the Mutt, by name, Pollachi Mahadeva Iyer who has acknowledged the Arrest Memo.  In fact, the Junior Pontiff was only looking at us and was throwing flowers at the pole-like structure and thereafter the doors were closed.  We patiently waited outside for about half an hour.  All these things have been recorded n the video.  Thereafter the doors were opened and he came out.  Then he went to his private room and there also he spent considerable time and finally, he came out.  Without touching his body and without showing any disrespect, though we were teased by him and filthy language was used against  us by the people who had gathered at the  Mutt, I have done my duty.  We took all this in our stride as a sort of occupational hazard.

17. Eventually at the instance of the arrestee, six documents were recovered.  The bail order passed by the Supreme Court in respect of Jayendra Saraswathi has nothing to do with the arrest of the Junior Pontiff.  In fact, when he was produced before the Magistrate, he never complained about any harassment to the Magistrate.

18. At this juncture, it is further submitted that the Mutt is not a place for either private or public worship.  The Mutt  is  a place where the Peetadhipathis namely Accused 1 and 2 and the blood-brother of the 2nd accused by name Raghu are permanently residing.  In addition, this is also the place where the servants and the family members of the Mutt are also living.  In fact, about 25 families are living  within the premises of the Mutt in portions duly segregated, with all facilities such as kitchen, bedroom, attached toilets etc.  If some people are under the impression that the Mutt is a place of worship, they are sadly mistaken.  It is a dwelling place with Television sets, cable networks etc and the Mutt is only one such residential colony.

19. No Deity is ever installed in the Mutt so as to qualify it as a place of worship.  Entry to the Mutt is not available to the general public and is at best confined to a select group of people.  Hence, to call it a place of public worship is a misnomer as there is no Deity installed at the Mutt. Only bhajans are being performed in the Mutt and no Kala pujas such as Usha Kala, Uchi Kala, Saya ratchai or Ardhana Jama Pujas have ever been performed.  The Mutt is not a Temple in the ordinary sense or in any religious sense and it is  just a living place of the Peetadhipathis and others with construction in granite and marble with lot of living space.  This is no sanctum sanctorum for anyone to perform  any puja to any Deity therein.

20. Every religious sentiment has been respected by the Police while effecting the arrest of Vijayendra Saraswathi.  It is further submitted that the arrest of the Junior Pontiff was never made while he was offering pujas.  Even though he went inside the  Samadhi room and took shelter, we patiently  waited for the bhajans to be completed.  The question of offering pujas does not arise since there is no place for puja  at all.  If the visual is seen, it will reveal that the Junior Pontiff was only looking at the Police and throwing the flowers.

21. It is stated that the body of the earlier pontiff is buried inside the Mutt.  No Hindu Temple or relic could accommodate a dead body to be buried or allow the Temple to be a graveyard inside a place of worship.  This itself illustrates that it is not a place of worship at all.  Hence it is incorrect to say that it is a place of worship and that the Police arrested a person while offering puja, etc.  All these are incorrect.

22. Coming to the next issue raised by the Respondent, namely that the absence of both the Pontiffs would affect the centuries old tradition of offering daily puja and that it would affect the sentiments of the devotees.  It is submitted that it is not unsual for both pontiffs to be absent simultaneously from the Mutt. Quite often, on numerous earlier occasions, both of them had been absent for weeks and months together and were away from the Mutt.  Hence to say that the daily pujas were affected at the Mutt is totally incorrect.  The contention that, because of the arrest of both the Pontiffs of the Kanchi Mutt, there was disruption of the centuries old tradition of offering pujas, hurting the religious sentiments of the devotees of the Mutt, is not correct.  On 11.11.2004, the day on which Jayendra Saraswathi was arrested in Mehboob Nagar, Andhra Pradesh, the Junior Pontiff Vijayendra  Saraswathi was also there with him. Leaving the Kanchi Mutt to be looked after by its officials and staff.  They did not care to see that one of them should always remain in the Mutt to continue the so-called pujas in the Mutt.  Even after Jayendrar’s  arrest, the Junior Pontiff did not rush back to the Mutt immediately but took several days to return.

23. The newspaper reference on which the Respondent acted is not only incorrect but also unfortunate and contrary to the truth.  These issues were raised deliberately to malign and sidetrack the main focus of the investigation carried on by the Investigating team during that period.  Religious feeling is not an exclusive affair of certain families of the Mutt only.  There are a large number of people both in this State and outside the State with strong religious feelings.  As I have submitted earlier, I am a person holding strong religious beliefs.

24. The words used by the Commission in its letter within inverted commas namely “centuries-old tradition” is an exaggerated version and a lot of controversies are there about the origin of the Mutt at Kanchipuram.  It is not an area for me to enter except for the limited purpose of answering the queries that have been raised.  It is submitted that it is believed by the people that the Kanchi Mutt was established by Adhi Sankarar.  According to one group of believers, Adhi Sankarar had established four mutts only for its four disciples at (1) Puri, (2) Dwaraka (3) Joshi Mutt (near Badrinath) and (4) a place called Koodali (near shimoga in Karnataka).

25. Yet another piece of information which is of value and will be of appreciation and use namely, the history fo the Pallava Kingdom dating back to the 12th and 13th centuries, nowhere mentions the Mutt at Kanchipuram.  Though Kanchipuram was the capital of the Pallavas, none of the Pallava inscriptions indicate the existence of the Kanchi Mutt.  Hence it can be seen that the charge that a centuries old tradition was violated is absolutely incorrect and contrary to historical facts.  As the Investigating Officer, I need not probe into this further since my core issue pertains only to the investigation.  I have ventured into these aspects only to clarify that a centuries old tradition has never been followed, not has that  practice been broken by the arrest of the Junior Pontiff, nor were the daily pujas ever carried out  continuously in the Mutt.

26. As already mentioned, a place where a dead body is buried, where families are occupying rooms, where toilets in dozens are situated, can never be a place of worship.  Hence there is not reason or basis to conclude that the sentiments of anybody  have been offended and these revelations have been made just to clarify the erroneous  and mistaken belief entertained by the Commission based upon a misdirected newspaper publication having vested interests.  The ordeal of investigation covers these aspects also.

27. Coming to the allegation of selective leakage of the video cassette with respect to the interrogation of Jayendra Saraswathi, it is unfortunate that the Commission used the words that leakage was made by the Police.  Even before  any enquiry was conducted, if the Commission came to this  conclusion and stated so without any basis, with no reliance on any fact , that itself indicated the bent of mind of the Commission and no useful purpose will be served even if one appears before the Commission.  It is sad and sickening that the Commission has already arrived at the conclusion that the video excerpts of the interrogation of Jayendra Saraswathi were selectively leaked by the Police themselves.

28. As far as the earlier allegations made in the first paragraph are concerned, the Commission relied on the daily newspaper Deccan Herald.  As far as the second part of the allegation is concerned, the Commission itself has entertained such a belief as if the Police themselves have selectively leaked the video film.  Then, one can well understand what  kind of enquiry the Commission will hold.  There is no chance for the Police to explain its stand.  The Commission has already given the verdict that it has been leaked by the Police.
29. It is submitted that every step of the investigation was very carefully taken by the Investigating team under the supervision of the Superintendent of Police with due caution and main events were being video graphed and the interrogation of Jayendrar was  videographed well within the knowledge of Jayendra Saraswathi himself.  He was fully aware that his interrogation was being videographed.  He has unburdened himself voluntarily about his involvement in the crime in very clear terms,  the details of which are not required to be furnished here for this petition.  He as fully aware of what he was speaking and he has also extended  his full co-operation.  His revelations have been recorded in two video cassettes which run to about 1- ½ hours.

30. The two video cassettes in original  have been handed  over by duly observing the procedure contemplated in law under Form -91 to the Committal Court and the same have been received by the Court under acknowledgement on 9.12.2004..  The video cassettes without cuts were deposited in original in the Court and the same are in Court custody.  No copy was ever made from it.  Under the circumstances, making these kinds of wild allegations against the Police, that too by an organization established under statutory provisions, could and  should have been avoided.  Any enquiry after this pre-conclusion by the Commission could at best be only a farce.  This aspect has been viewed by the Commission in a pre-conceived and biased manner by making allegations against the Police which is really unfortunate.
31. Every step of the investigation is precious and every step taken by the Police has been in a measured manner with a firm footing in the right direction under the supervision of the Superintendent of Police.  How the Commission could use the words ‘selective leakage by the Police through some TV channels” is not explained in the Notice of the Commission.  The commission should not have come  to the conclusion without any opportunity being provided to the Petitioner or without any preliminary enquiry about this.  In as much  as the Commission itself gave a finding to this effect, no useful purpose will be served either by answering  the Commission or in explaining the matter to the Commission.

32. Coming to the very maintainability and the jurisdiction to issue Notice by the Commission, the following submissions are made:

The letter of the commission can be sorted out under two broad heads.  The first part is about the arrest of Vijayendra Saraswathi and the second part is the conclusion already reached by the Commission that the Police has leaked  out the video excerpts of the interrogation of Jayendra Saraswathi, even though the original video cassettes had been handed over to the Court more than a month ago, very much prior to the date of the said telecast.

33. As far as the first part about the arrest is concerned, it is submitted that the Commission  has no jurisdiction to interfere with the investigation.  To put it correctly, it is submitted that the criminal investigation in respect of a cognizable crime taken up by the Investigating Officer is authorized by the statutory provisions contained in the Code of Criminal Procedure.  The functions of the Police are without any fetter, under the arrangements of the Code.  The investigation is an area where the Police has got unfettered powers without interference even from the Judiciary, leave alone an organization like the Commission.

34. What kind of evidence  is to be collected, how the arrests could be made, the complicity and involvement of persons in the crime are all left to the judgement of the Investigating Officer and if one could look into the earliest judgement of the Full Bench of the Privy Council of the year 1945, it can be easily appreciated that even the Court cannot interfere in the investigation and the functions of the Judiciary cannot be overlapping vis-à-vis the functions of the Police while investigating a crime.   Arresting a person is part of any investigation.

35. The arrest is authorized by the revelations of facts as narrated earlier and once remand of the arrestee is made by the Judicial forum, the arrest is authenticated and the arrest has been approved by the Judiciary itself.  Once the Judiciary approved the arrest, the question of enquiring into the issue does not arise.  In fact, when the Notice was issued on 13.1.2005, investigation was at its peak and already 24 persons had been arrested as on that date and material particulars were about to reach the final shape.  Hence, the Notice by the Respondent Commission questioning the authenticity of the arrest is nothing but questioning the very statutory power vested with the police.

36. When a Police Officer is empowered to arrest with respect to a congnizable crime. More specially in a heinous crime  like murder through hired assassins, the interference by the Human Rights Commission, that too suo motu, is absolutely incorrect and cannot be justified and is without jurisdiction.  The functions of the National Human Rights Commission are enumerated by an Act  called the Protection of Human Rights Act, 1993. In Chapter III of the said Act, the functions and powers of the Commission are envisaged.  Nowhere  in the entire Act, is it stated that it can interfere with the investigation.  In fact, the Notice also did not indicate under what provision the said Notice was issued.
37. No one has complained about the violation of human rights to the Commission.  None of the Pontiffs especially the younger one who stood arrested on 11.1.2005 has ever made any complaint to the National Human Rights Commission.  Still, such a Notice has been issued purely based on a newspaper publication which is hearsay within the meaning of the Indian Evidence Act, 1872.  the National Human Rights Commission was made and is established with the laundable objective of upholding the majesty of law, whereas what is being done by the National Human Rights Commission is direct interference with the investigation process to thwart it by all means.  No violation of any human right was involved while arresting Vijayendra Saraswathi.  No one has ever said so till now.

38. It will not be out of place to state that either at the time of arrest of Jayendra Saraswathi or Vijayendra Saraswathi or subsequent thereto, no person either in Kanchipuram Town or anywhere in Tamil Nadu, was unhappy over the arrests, except a small microscopic segment of persons consisting  of a few hundreds, that too motivated by political considerations.  The enormous money at the command of the Kanchi Mutt is the stumbling block in the matter of investigation.  Not even a handful of people were arrested even on a politically  sponsored  agitation.  To that extent, the public is fully co-operating with the investigation.  No resentment was ever shown by any organization worth mentioning about the arrest of both the Pontiffs.  If they were not able to control themselves and behave as the Pontiffs of a Mutt, one cannot help them and the Police cannot ignore their involvement in the crime and leave them scot-free, without bringing them before the court of law for a proper prosecution.  These are issues which the National Human Rights Commission, unfortunately, seems to have ignored.
39. None of the functions of the Commission enumerated under Section 12 of the Protection of Human Rights Act could fit into or justify the reason for the issuance of the said Notice.  The so called hurting of religious sentiments is not a ground for the Respondent Commission to interfere in the matter.  In fact, no devotee of the Mutt has complained to the Commission about any violation of human rights.  In fact, the Notice does not indicate whether the accused or any devotee made any such complaint to the Human Rights Commission.  The Supreme Court has time and again assured and reassured the area within which the Investigating Officer could function while investigating a cognizable crime, more specially a heinous crime like a murder.  The issues raised in the Notice are contrary to such a dictum given by the Supreme Court.

40. Much has been said in the earlier part itself about the pre-concluded version of the Commission with respect  to the  alleged leakage of video excerpts.  In as much as the Respondent has acted contrary to the jurisdiction vested under the Act contrary to the issues involved in the matter wherein it could step into, the Notice is without jurisdiction and void ab initio.  Hence the same is liable to be quashed.  Any amount of  participation before the Commission will be of no use since the Commission is under the pre-conceived notion that the Investigating agency has erred in its ways.  Under the circumstances, no useful purpose will be served by answering to the Commission.

41. Under the above circumstances, it is most humbly prayed that this Honourable Court may be pleased to stay all further proceedings with respect to the Notice issued by the Respondent in Case No. 1053/22/2004-2005.  FC dated 13.1.2005, pending disposal of the above Writ Petition and thus render justice.

42. Under the above circumstances, it s most humbly prayed that this Honourable Court may be pleased to issue a Writ of certiorari or any other order or direction in the nature of writ calling for the records pertaining to the Respondent in its proceedings in Case No.1053/22/2004-2005.  F.C dated 13.01.2005, so as to quash the same and thus render justice.

Solemnly affirmed at Chennai, 

This the 25th day of January, 2005




BEFORE ME

and signed  his name in my presence            







ADVOCATE, CHENNAI

